











XUM 





CENTRAL LAW JOURNAL _ 127 








Central Law Journa 





St. Louis, April 20, 1925 








MISGOVERNMENT BY COMMITTEES 

‘When the Senate holds with so desper- 
ate insistence to a proposal submitted so 
long ago and approved by all those asso- 
ciations that have an interest in promoting 
peace, the public should be permitted to 
know, at the least, who the Senators are 
that oppose it and what they have against 
it. The Senate Committee may at least re- 
port the * * * proposition to the Senate 
itself.’’ Thus the Syracuse Post-Standard 
gave expression to a fundamental principle 
underlying the structure of representative 
government; and such was what the Ameri- 
can Republic was designed to be. This 
Republic is, when permitted to be true to 
its creation, a country of liberty. The 
definition of liberty is the condition of 
being exempt from the domination of 
others. It is that principle, and not peace, 
of which we would speak. 

The suppression of the voice of the ma- 
jority is a typical domination. Conversely 
the opportunity for individual expression 
is the essence of liberty. The difference 
between a pure democracy, where every- 
one participates directly in the framing 
of laws, and a representative democracy, 
where the individual speaks through a 
selected agent, is one of form. It is an 
essential means, however, to orderly gov- 
ernment and patriotic submission to ma- 
jority rule. It spells the difference be- 
tween mob law and orderly government, 
and envisages the highest order of civiliza- 
tion. No right, privilege or immunity of 
the majority is surrendered. Instead, they 
are kept alive, given expression and made 
effective in an orderly, peaceful and re- 
spectable manner, free from dominat*on. 

Justification for submission by the mi- 
nority to the majority springs from the 
noblencss of patriotism; justification for 
submission by the majority to an agent, 





arises out of confidence in the personnel 
selected. A fortiori, a failure to give ex- 
pression to the sentiment of the majority, 
whether through ignorance or design, is a 
double betrayal of the most sacred of 
trusts. It sears the very heart of civilized 
group regulation. What can be more 
tyrannical than an unrepresentative or an 
unresponsive government? One hesitates 
to speculate upon the evils that would fol- 
low a loss of faith in the operation of the 
plan of government that is probably the 
best ever devised by man. The form is 
blameless. The vice, if any, lies elsewhere. 


The defeat of representation by indirece- 
tion is a more grievous transgression than 
an open declaration of absolute monarchi- 
eal control. The open defeat of an ap- 
proved measure, by a recorded vote upon 
a legislative floor, emits a flavor of coura- 
geous conviction that a legislator’s ene- 
mies admire, and it often soothes one’s con- 
stituents into forgiveness. The secret de- 
feat of a measure by suppression in com- 
mittee, we respectfully suggest, has just 
the opposite odor. 


Under such circumstances one naturally 
looks back to the beginning. The straying 
from the true course thereby protrudes 
itself upon the vision. The vital objection 
against which our forefathers rebelled was 
lack of representation in government. The 
will of the king was the law of the land. 
Our forefathers saw it. No effort was 
made by a despotic monareh exercising the 
power of life and death to hide it. Our 
forefathers rebelled. They fought to sus- 
tain it. America is the result. Support- 
ing that spirit of the founders is Ameri- 
eanism. It is a profound obligation. Upon 
it depends all liberty and a self-respecting 
submission to authority. Without it there 
would be no America. The mob that 
stands awed in the sublime light of this, 
the highest feature of civilization, would 
prevail or else Macaulay’s prediction of a 
successful tyrant would come true. When 
patriotic unselfish submission is gone, all 
else will go. Submission is based upon a 
popular faith in a true representative gov- 
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ernment. 
marks. 

There is not a measurable difference in 
result between silencing the voice of the 
majority by suppression of their measures 
in committee, and the silencing of the voice 
of a nation by imprisoning those who would 
protest. In one instance the dominating 
hand of a representative threw the petition 
into the gathering dust of a pigeon hole; in 
the other, the mailed fist of a monarch east 
the citizen into the moldering gloom of a 
prison cell. The spirit of the offender is 
the same—the suppression of the voice of 
the majority. It is the spirit in which a 
thing is done by which the thoughtful 
measure conduct. 


That is the keynote of these re- 


THomMAS W. SHELTON. 








NOTES OF IMPORTANT DECISIONS 


THREAT TO PROSECUTE RELATIVE AS 
DURESS.—The Supreme Court of Minnesota, 
in American Nat. Bank v. Helling, 202 N. W. 
20, holding that a person from whom pay- 
ments or securities have been extorted by 
threats to prosecute a near relative may assert 
duress, whether or not such relative was guilty, 
in part said: 

“Threats of a criminal prosecution may con- 
stitute duress. But the law favors the Lrose- 
cution of the guilty, and it is the general rule 
that threats to prosecute a guilty person for 
the crime which he has committed does not 
place him under duress within the meaning 
of the law. Some courts hold that such threats 
do not bring him within the doctrine of duress 
under any circumstances. See Union Ex- 
chanve National Bank v. Joseph, 231 N. Y. 250, 
131 N. E. 905, 17 A. L. R. 323. Other courts 
hold that such threats, if made for the pur- 
pose of compelling the guilty person to make 
restitution, may constitute duress as between 
him and the threatener. See Morse v. Wood- 
worth, 155 Mass. 233, 27 N. E. 1010, 29 N. E. 
525; Fountain v. Bigham, 235 Pa. 35, 80 A. 131, 
Ann. Cas. 1913D, 1185. It is not necessary to 
Cctermine in this c1rse which rule applies in 
this Sta‘e. for the parties invoking the doctrine 
were not accused of any crime, and no threats 
were made against them. 





“It is the general rule that only the person 
threatened with prosecution can assert such 
threats as constituting duress; but there is a 
well-established exception to this rule. One 
from whom payment of a claim, or security for 
it, is extorted by threats to prosecute another 
to whom he is nearly related by blood or mar- 
riage may predicate duress upon such threats. 
13 C. J. 404, and cases cited. Where the claim 
of duress is based on threats to prosecute a 
near relative, it is well settled that the fact 
of his guilt or innocence is immaterial. 17 
A. L. R. note at page 342; 13 C. J. 404; Bur- 
ton v. McMillan, 52 Fla. 469, 42 So. 849, 8 L. 
R. A. (N. S.) 991, 120 Am. St. Rep. 220, 11 
Ann. Cas. 380, and note at page 385. In such 
cases the question is whether the one asserting 
the duress was subjected to a pressure which 
overcame his will and coerced him to comply 
with demands to which he would not have 
yielded if he had been acting as a free agent.” 


METAL DISCS PAID BY SLOT MACHINE 
ARE “COINS” WITHIN GAMING STATUTE. 
—The Court of General Sessions of Delaware, 
in State v. Kelleher, 127 Atl. 503, holds that 
metal discs, paid by slot machine in which 
coin has been deposited, which were accepted 
by keeper of machine in payment of mer- 
chandise, are “coins,” within a statute, pro- 
hibiting keeping, maintenance, or exhibition of 
slot machines issuing coins. 

We quote from the Court’s charge to the 
jury as follows: 


“The main question presented to you for 
your determination is whether the coins issued 
by this device are coins within the meaning 
and intent of the statute; the defendant con- 
tending that they are not. 

“In Bouvier’s Law Dictionary, a coin is de- 
fined to be: 

““A piece of metal stamped with certain 
marks and made current at a certain value.’ 

“In this case it appears from the evidence 
that the metal discs issued by the machine 
were given a certain value by the defendant 
when he permitted merchandise to be pur- 
chased by them, each disc in such purchase 
being given the value of five cents. 

“I, therefore, am of the opinion, and so 
charge you, that the coins issued by the ma- 
chine are within the meaning and intent of 
the word coins’ as used in the statute, and 
that the issuance of the metal discs in place of 
money is a mere subterfuge in an attempt to 
avoid the provisions of this statute. 
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“Therefore, if you believe that the defendant 
unlawfully did keep the device admitted into 
evidence, which did, by the dropping of coins 
into a slot in said machine then and there 
cause coins, as the word has been defined to 
you, to issue from said machine, and you be- 
lieve that beyond a reasonable doubt, your 
verdict should be guilty, etc.” 


EFFECT OF BREACH OF CONDITION OF 
FIDELITY BOND AS TO MONTHLY COM- 
PARISON OF EMPLOYEE’S ACCOUNTS.— 
The case of Maryland Casualty Co. v. Bank of 
England (C. C. A., 8th Cir.), 2 F. (2d) 793, 
holds that failure of bank to have monthly 
comparison of cash and securities with books, 
pursuant to written statement to that effect in 
application for employee’s fidelity bond, pre- 
cludes recovery on bond, notwithstanding an- 
other statement in application negatived any 
examination of employee’s accounts other than 
by state or national bank examiners. 

In this respect the Court said: 

“With this conclusion and some of the rea- 
soning we cannot agree. It seems clear that 
two distinct matters were intended to be dealt 
with in these two questions. The first sought 
information as to ‘how often and by whom’ 
the bank would make its own comparison of 
the cash and securities of the bank with those 
books in the bank which should show the 
amount of cash and securities which should be 
on hand. This was a check upon the cash and 
securities on hand to be made, ordinarily, by 
some committee or officer of the bank other 
than the applicant employee. The second 
question referred to general and comprehen- 
sive audits or examinations of the accounts of 
the employee, ordinarily made by expert ac- 
countants. To hold that the two questions re 
ferred to the same matter would usually, as in 
this instance, lead to the counteraction and 
nullification of each other. 

“In this case, the bank failed to answer ‘by 
whom’ this monthly comparison would be 
made, which had the effect, as said by the trial 
court, of a waiver of such answer when the 
application with this part of the question un- 
answered was accepted and the bond issued 
thereon. Phenix Ins. Co. v. Raddin, 120 U. S. 
183, 190, 7 S. Ct. 500, 30 L. Ed. 644. This 
waiver left the bank free to have such monthly 
comparison made by any one, except the em- 
ployee herself. But suppose the bank had an- 
swered this question and said the comparison 
would be made by the cashier. It would then 
have been clear that the bank was. assuring the 





casualty company that its cashier would 
monthly make such a comparison and that, 
when the other question was answered in the 
negative, the parties understood that they were 
considering different matters in the two ques- 
tions. If, as suggested by the trial court, the 
casualty company should be held to know that 
the state bank examiner would not make 
monthly examinations of this bank’s affairs, 
it is certainly as reasonable to presume that 
the bank itself was well acquainted with that 
fact. If both parties knew this, then both must 
have intended and understood something dif- 
ferent from an official comparison or examina- 
tion when the bank declared that a monthly 
comparison would be made. We think both 
parties understood that these questions re 
ferred to different matters.” 


AUTOMOBILE BUYER ACQUIRES NO IN- 
SURABLE INTEREST WITHOUT ASSIGN- 
MENT OF CERTIFICATE OF TITLE.—The 
Supreme Court of Missouri, in State ex rel. v. 
Cox, 268 S. W. 87, holds that where the seller 
of an automobile executed and delivered to 
buyer a bill of sale, describing automobile and 
containing a warranty of title, but made no 
assignment on back of certificate of title as 
required by Motor Vehicle Law, there was not 
a substantial compliance with such act, giving 
buyer title, and hence buyer had no insurable 
interest in such automobile, enabling him to 
sue insurer for its loss. 

In part the Court said: 

“It will be seen that the law requires the 
certificate, when properly assigned on the back 
of same, to be returned to the commissioner, 
and perpetuated by him, as a public record 
and as a muniment of title, which can be re 
ferred to as evidence in tracing crime, and 
collecting the revenue due the State on the 
machine. Griffith v. Continental Casualty Co., 
299 Mo. loc. cit. 443, 253 S. W. loc. cit. 1048; 
Simpson v. Wells, 292 Mo. 301, 287 S. W. 520. 
The bill of sale (257 S. W. loc. cit. 181), re 
ferred to by respondents, as furnishing a sub- 
stantial compliance with above act, was not a 
document required by said law to be delivered 
to the commissioner and held by him as a 
public record for the purposes aforesaid. On 
the contrary, the bill-of sale was delivered to 
Howell, the prospective purchaser, as his in- 
dividual property, and not as a public docu- 
ment to be kept by the commissioner. The 
above act of 1921, not only required Robertson 
to make an assignment on the back of his cer- 
tificate of title as a condition precedent to mak- 
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ing a valid sale of the machine, but the law, as 
above quoted, described an attempted sale with- 
out a compliance with the requirements afore- 
said as fraudulent and void. In addition to 
foregoing, section 29 of said act makes the 
violation of the requirements aforesaid, a 
criminal offense. Following the construction 
placed by this Court upon laws of a similar 
nature, as disclosed in the cases heretofore 
cited, we are driven to the inevitable conzlu- 
sion that the provision of the above act requir- 
ing the assignment, in case of a sale, to be 
made on the back of the certificate of title and 
returned as a part of such certificate is manda- 
tory in its terms, and that the execution and 
delivery of the bitl of sale was not a substan- 
tial compliance with said law, * * * 


“Keeping in mind the fact that the statute of 
1921, under consideration, is intended primarily 
as a typical police regulation for the benefit of 
the public, why should its plain provisions be 
dispensed with, and something else substituted 
in its place by judicial construction? When 
the law of 1921 became effective, it declared in 
express terms that a sale of an automobile 
shall be declared fraudulent and void, unless 
the vendor attaches his signature to the as- 
signment on the back of his certificate of title, 
etc. This law was utterly ignored in the 
present controversy, and hence the ruling of 
respondents in sustaining said sale is in con- 
flict with the principles of law declared in the 
foregoing cases relating to the same subject.” 


INJUNCTION AGAINST CONSPIRING TO 
CEASE WORK, ETC., UPHELD.—Holding 
that an injunction preventing employees from 
conspiring to obstruct interstate commerce by 
ceasing work and persuading other employees 
to cease work, is not objectionable as imposing 
involuntary servitude upon such employees by 
preventing them from ceasing work at will, 
the Federal District Court (N. D. Illinois, E. 
D.), in Western Union Tel. Co. v. International 
Brotherhood of Electrical Workers et al., 2 F. 
(2d) 993, said: 

“As to clause 1 of the prayer for a tempo- 
rary injunction it is said that it prevents em- 
ployees from ceasing to work, and therefore im- 
poses involuntary servitude upon them. The 
right to cease work is no more an absolute 
right than is any other right protected by the 
Constitution. Broadly speaking, of course, one 
has the right to work for whom he will, to 
cease work when he wishes, and to be an- 
swerable to no one unless he has been guilty 
of a breach of contract. But the cessation of 


work may be an affirmative step in an unlaw- 
ful plan. One may not accept employment in- 
tending thereby to quit work when that acti 
will enable him to perform one step in a crimi- 
nal conspiracy. The real wrong is the accept- 
ance of the employment, with intent to make 
use of it for a criminal purpose. Those de- 
fendants are under no compulsion to accept 
employment on _ buildings where plaintiff’s 
equipment is being installed; and, if they do 
accept it, they are not permitted to make an 
unlawful use of it. The language of this 
clause, however, should be so changed that 
‘here will be no opportunity for mistake or 
misrepresentation as to its true meaning. The 
acts enjoined should be expressly limited to 
acts done in furtherance of the conspiracy 
charged in the bill. This may be accomplished 
by adding the following: 


“‘*And thereby of preventing said plaintiff 
from performing its contracts with its cus- 
tomers and of compelling it to discharge its 
employees who are not members of labor 
unions which are affiliated with said defend- 
ants.’ ” 











Dr. Ladislas Wroblewski, the Polish minister 
to Washington, said in a talk about diplomacy 
at a dinner party: 

“The German embassy’s action in refusing 
to put its flag at half-mast when Woodrow 
Wilson died reminds me of a good story. 

“On the death of the Duke of Wellington the 
French ambassador to London decided, German 
embassy fashion, not to attend the funeral. 

“‘How can I attend the funeral,’ he said, ‘of 
the victor of Waterloo? of the man who 
wrecked my country?’ 

“But the American ambissador gave him 
wise counsel. 

“‘Hold on there, friend! 
the duke, are they not?’ 

“Yes, of course.’ 

“‘Well, then accept the government’s invita- 
tion and attend his burial. Always accept an 
invitation to the duke’s burial, but, if you’re 
ever invited to his resurrection, decline with 
thanks.’ ” 


They’re buryinz 


He was a colored farm tenant. He was in 
debt to his landlord and certain time mer- 
chants. He was a product of the tenant sys- 
tem. He owned his soul, but not his soles. 
He stood on a corner here and heard the Sal- 
vation Army sing hymns. Then a tambourine 
was held out to him. He ignored it. “Just 
can’t,” he said, repeatedly. “You owe it to the 
Lord,” he was told. “Yes, I know it, but He 


ain’t pushing me like the rest,” he said.— 
Clipped. 
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THE AMERICAN BAR IN LONDON* 


I appreciate the honor of being invited 
to address the members of your great 
Association, but I have no illusion that 
there is anything I can say to disturb 
the calm or mar the pleasure of this occa- 
sion. Your President informed me that I 
might select my own subject, so long as I 
confined myself to a brief serious discus- 
sion of the meeting of the American Bar 
Association in London. Thus restricted in 
subject-matter, limited in time, and 
cramped in style, I ean think of no better 
way to begin than to mention some of the 
great legal celebrities who were there. I 
shall describe them unhampered by facts, 
and with that fine disregard for truth that 
made Dr. Cook so famous. 

The limited tonnage of the Berengaria 
deterred Chief Justice Taft from lending 
the weight of his presence to the occasion, 
and the members of the bar were deprived 
of the unceasing good humor, the jovial 
spirit and the infectious chuckle of our 
well beloved Chief Justice. An unfortu- 
nate episode in Madison Square Garden 
had, at the last moment, unnecessarily pre- 
vented John W. Davis from joining the 
party. Perhaps it was just as well, be- 
cause, after he left the Court of St. James, 
he had contracted a Morganatic alliance 
which would probably have made him 
persona non grata to the King. I faney 
he regrets now that he did not go along, 
when he thinks how narrowly he escaped 
finding himself in the same fix as one of 
my friends in St. Louis, who ran for 
Justice of the Peace; he got two votes, and 
the next day he was arrested for repeat- 
ing! 

But, despite the absence of the Chief 
Justice and the leader of the New York 
bar, there were gathered together from 
every part of the country the greatest 
assemblage of lawyers that had ever taken 
a trip at their clients’ expense, without 
their knowledge. 


*Some remarks thereon made at the dinner of 
the Illinois Bar Association, at the Drake Hotel, 
Chicago, November 29, 1924, by Eugene H. Angert, 
of the St. Louis Bar. 





There was the President of the Associa- 
tion, Secretary Hughes—in diplomacy, like 
a planked shad, open and above board; in 
polities, like Caesar’s wife, all things to 
all men; in international affairs, like the 
Venus de Milo, the leading figure in dis- 
armament. 

There were Mr. Justice Sanford and Mr. 
Justice Sutherland—two souls with but a 
single thought—the thought of living 
down what Mr. Dooley had said, that ‘‘the 
Judges of our Supreme Court were as fine 
a body of ignorant and irritable old gen- 
tlemen as were to be found anywhere.’’ 

There was Solicitor General Beck, who, 
in the early days of the war, had so ably 
vindicated the cause of the allies before 
the bar of public opinion that a grateful 
English government had decorated him 
with the Order of the Golden Fleece— 
third class—which he wore on the ship 
with some embarrassment, as he was con- 
stantly mistaken for the Chief Steward. 


There was George W. Wickersham, who 
had filled the position of Attorney General 
of the United States in such a manner as to 
do the least harm to the least number, and 
who, contrary to more recent example, had 
served out his term before retiring to New 
York to practice law under a limited part- 
nership. 


There was his partner, H. W. Taft, of 
whom my friend Johnnie Black has well 
said that he is the only man who ever re- 
versed his brother, W. H., and who 
throughout the entire trip practiced the 
legal maxim, ‘‘Old men give good advice 
when they can no longer give bad ex- 
ample.”’ 

There was Silas Strawn, who enjoys the 
unique distinction of having been denied 
unluerative employment by the United 
States Senate because he had a client, like 
the chorus girl who declined the sugges- 
tion to give her friend a book for Christ- 
mas, because she already had a book. For 
fear that some competitor might, in his 
absence, annex the client, who had proven 
so costly, he took him along; but when 
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he scanned the list of Chicago lawyers on 
board, he realized that he would run less 
risk of losing the client by leaving him 
behind. 


There was J. Ham Lewis, enjoying, per- 
haps, the largest practice in after dinner 
speaking in the country, his phosphores- 
cent whiskers at night often mistaken by 
erew and passengers for the Northern 
Lights; and who, with a modesty worthy 
of a better cause, volunteered to fill all of 
John W. Davis’ speaking engagements. 

There was John D. Black, with his 
motto: ‘‘Let me sing the songs of the 
nation and I care not who breaks its laws’”’ 
—filling the air on every occasion with 
harmonious diseords, and convincing his 
hearers of the eternal verity of Keats’ line, 
‘‘Heard melodies are sweet, but those un- 
heard are sweeter.’’ 

There was Judge Dunn of your own 
great Appellate Court, fresh from a vic- 
tory at the polls, which recalled to our 
minds the words of the famous General, 
‘Another such victory and we are un- 
done’’ and who, unlike some jurists, does 
not, by his career, demonstrate that in law, 
as in baseball, when a man fails to make 
a hit they send him to the bench. 


There were many more, equally famous, 
almost as notorious, in the party, but I 
have mentioned enough of them to con- 
vinee you that, had the ship gone down, 
while the world might not have lost much, 
the remaining members of the bar would 
have profited greatly ! 


You might well expect that, in such a 
gathering of great lawyers, there would 
be much discussion of law. That was my 
belief. And in the hope that I might 
mingle on terms of near equality with 
these leaders of the bar, I had for many 
months given up my days and nights to 
the study of international law and Roman 
jurisprudence—subjects that we do not 
meet face to face more than once or 
twice a month in ordinary practice in St. 
Louis. It did not take me long, after I 
was on board ship, to discover that I was 





weighted down wiih useless learning, as 
was the young lawyer who industriously 
studied the Revised Statutes of Missouri 
for his bar examination only to find that, 
before he could take the examination, the 
Legislature had repealed all of his knowl- 
edge. From the time we left the weeping 
thousands upon the dock at New York 
until we were greeted at Southampton by 
the bench and bar of England, Ireland, 
Seotland and Wales, no man on board that 
ship ever discussed, mentioned or hinted 
at any subject even contingently con- 
nected with the law. There was one, and 
only one, topic of conversation, and that 
was the proper dress to wear at the com- 
ing entertainments in London. 


All day long—on deck, in the cabins, in 
the swimming pool or in the barber shop, 
wherever two or more members of the 
party were gathered together, the argu- 
ment was when to wear what, and what 
to wear when. 


The differences of opinion were irrecon- 
cilable; the feeling engendered was in- 
tense. Over the argument life-long friends 
became bitter enemies. Partners were di- 
v.ded aga nst each other and partnerships 
were dissolved. There were instances, un- 
paralleled in the history of the American 
bar, where lawyers said to a judge, be- 
fore whom they practiced, right to his face 
what they hitherto said only behind his 
back. It looked after three days out at 
sca that nothing but ‘‘an act of God or 
the public enemy’”’ could prevent riot and 
bloodshed on board the Berengaria. 


In this state of affairs and on the night 
of the fourth day, the Committee on Ar- 
rangements was hurriedly called together 
in the rather forlorn hope that in their 
common wisdom they might find some 
solution of the situation which threatened 
to break up the party before it began. 
The Committee met in the bar’ behind 
locked doors. Their session lasted until 
daybreak. Outside the bar other mem- 
bers of the Association waited during all 
the long weary hours of the night, some 
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silent in prayer, some boisterous in argu- 
ment, others playing the American na- 
tional game of drinking highballs, but all 
straining their ears for some sound that 
might indicate that a satisfactory solution 
had been found. 


At last, when the morning sun gilded the 
heavens and hope of peaceful accomplish- 
ment had been almost abandoned, the door 
opened and J. Ham Lewis came out and 
smilingly announced that rules of dress 
for the London meeting had been unani- 
mousy adopted by the Committee. It was 
a moment as intensely charged with dra- 
matic force as when Clemenceau emerged 
from the Hall of Mirrors in the Palace of 
Versailles and handed to the waiting 
world, through the correspondents there 
assembled, the final draft of the treaty 
that was to give us, instead of Peace with- 
out Victory—Victory without Peace. It 
was a moment fraught with as many hid- 
den possibilities to unborn millions as 
when, in the early morning hour of that 
historic day of last June, Carter Glass 
threw open the doors of the Committee 
Room at Madison Square Garden and gave 
to the anxious Tammanyites the plank in 
the Democratic platform denouncing in 
clear, emphatic and unequivocal words— 
nobody knows what! 


The rules were printed and distributed 
the next day. I preserved my copy and 
read it to you in the belief that, even in 
Chicago, these rules of dress may serve as 
a beacon of light to brighten up the way 
to a better and more perfect social day. 


1. At all functions where wine is ex- 
pected to be served, full dress is required. 
Full dress consists of a three-piece suit— 
pants, coat and vest, in England called a 
waistcoat; white tie or, if you have none, 
the nearest color to white, tied horizon- 
tally,.not vertically. 


2. All other occasions are informal, and 
at these the vest may be omitted. The 
e'her two peccs, however, are de rigueur. 
At afternoon teas it is not obligatory to 
wear a hat, but it woud be well to have 
something on the hip. 





3. For morning affairs, a silk hat and 
white spats are compulsory. To wear any- 
thing between them is discretionary. 

4. On occasions where the King is pres- 
ent, at the bottom of the invitation you 
will find the word ‘‘decorations.’’ Deco- 
rations may consist of an Elks pin or fob, ~ 
made either of teeth or horn, a badge of 
the Daughters of the American Revolu- 
tion, school medals won in elocutionary or 
other contests, and personal adornments 
of a similar nature. Ribbons won in dog, 
poultry or cattle shows are not classed as 
decorations by the rules of Court as pro- 
mulgated by the Lord Chamberlain under 
23 Victoria, 14. 

A predominant trait of the American 
people is their acquiescence in the decision 
of the proper tribunal, no matter how com- 
pletely it does violence to their contentions 
or beliefs. The lawyers on board the 
Berengaria were no exception. No sooner 
had the Committee announced the correct 
dress for each occasion, than the shouting 
and the tumult died. There was some- 
thing, after all, in knowing just what was 
expected of you, even if you could not 
meet the expectation. Two friends, 
neither of whom was able to fit himself out 
completely for either formal or informal 
parties soon discovered that by pooling 
their wardrobes one of them might qualify 
for each event. I know, and you now 
know, and none know better than the two 
Judges of the Supreme Court, why Mr. 
Justice Sanford was absent from the Lord 
Mayor’s dinner when Mr. Justice Suther- 
land responded to a toast, or why Mr. 
Justice Sutherland was confined to his 
room when Mr. Justice Sanford stood be- 
side the Queen at the Royal Garden Party. 
It furnishes lasting proof of that clothes 
intimacy between the judges of our high- 
est court which cannot but be deeply 
gratifying to every member of the bar. 

Fortified by the rules of dress, present- 
ing a united tonsorial front, we marched 
off the Berengaria silk-hatted, white- 
spatted, prepared for any fate. 

Would I had the time to describe to you 
the entertainment that followed; how we 
galloped each day through an ascending 
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program, from luncheons to garden par- 
ties, from garden parties to teas, from teas 
to dinners, from,dinners to receptions, from 
receptions to—well, let it go at that—with 
the official rules of dress in our hands, 
changing our custumes in the taxicabs as 
we went along. We underwent one con- 
tinuous spasm of joy, one delirium of de- 
light, all happily summed up in the lamen- 
tation of the prophet Jeremiah, ‘‘Oh, 
Pussyfoot, where is thy victory; oh, Vol- 
stead, where is thy sting?’’ 

I can not take time to tell you about 
the dinners each night in the Inns of 
Court, where the members of the British 
bar are segregated in chambers and not, 
like the American lawyers, dissipated all 
over the city—venerable buildings rich in 
historic association and full of tradition— 
the most interesting part of which we soon 
found were the cellars. Nor can I linger 
to tell you of the Lord Mayor’s dinner in 
Guild Hall, where the American speaker 
won the endurance contest against the 
champion long distance speakers of the 
British and Canadian bars—at least he 
was ahead when we had to catch the ship 
back home. 

But I know that all of you, especially 
the ladies, are anxious to hear about the 
King’s Garden Party. I had not intended 
to go, because it was Strawn’s day to wear 
our silk hat, but when I received a com- 
munication from the Lord High Execu- 
tioner—I mean the Lord High Chamber- 
lain—saying the King commanded me to 
go, I took no chances and I went. I had 
never been commanded to go to a party 
before by anyone except my wife, which 
happens about three times a week during 
the winter. I disguised myself as a mem- 
ber of the British nobility suffering from 
war taxes, by wearing my prewar frock 
coat, and presented myself at. the front 
door of Buckingham Palace. I showed 
my identification disk, gave the password 
(which was to repeat the declaration of 
Independence) and was instructed by the 
doorkeeper to retire to an obscure corner 








in the Garden, and wait there until the 
King noticed me. 


When I had more than half emptied my 
flask, a little grey whiskered man came 
out from behind the clump of bushes un- 
der which I was seated. He reminded me 
of Paul Cravath—he looked so different. 
He appeared so lonesome and dejected, so 
down and out, that I gave him a drink 
from my flask. After I warned him it 
would not be used against him, he ad- 
mitted that he was not having any better 
time than I was—which was some admis- 
sion. With one of those rare flashes of in- 
telligence that come but once in a lifetime, 
I remembered that my partners had in- 
structed me to give every lawyer I met 
one of our business cards. They had sent 
me with the Bar Association at tremen- 
dous expense to themselves in the expecta- 
tion that I might pick up some business— 
thereby illustrating what Dr. Johnson said 
of the man who married a second wife: 
**It was the triumph of hope over experi- 
ence.’? So I gave him one of my ecards, 
and imagine my surprise when he handed 
me his and I read, ‘‘George Guelph, King 
of England.’’ I had not recognized him, 
because this was the first time I had ever 
seen him without his crown. 


After we had emptied my flask, we 
walked over to the refreshment booth and 
he introduced me to the Queen and their 
second son, who was an ace during the 
war. As the four of us stood together, I 
remarked that if we could raise a ten 
among us, we would have a royal straight 
flush—but none of them saw the joke. 
Englishmen take very slowly to American 
jokes. I remember that Chauncey Depew 
once said that he told one of his best 
stories at a dinner in London, and a year 
later, when he was over there again, they 
were just beginning to laugh. From what 
I know of Chauncey Depew’s stories, I 
should say they laughed too soon. 


The party itself was a great success in 
every way except social. They called it a 
Garden Party but it was more in the na- 
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ture of a surprise party to the King and 
Queen, because two thousand were invited 
and eight thousand came. There was 
musie and refreshments. The music was 
good. We all know that the King can do 
no wrong, but how his Ministers could 
keep him in such lamentable ignorance of 
American conditions as to lead him to be- 
lieve that we would come three thousand 
miles across the ocean and then drink tea 
passes all comprehension. When the lunch 
gave out, the party broke up and every 
one went home. 

And right here I want to contradict the 
story that appeared in a Paris newspaper 
and was widely copied by the American 
Press, that twelve knives and six spoons 
disappeared at the King’s Garden Party. 
It was ten knives and nine spoons and, if 
necessary, I can produce the proof. 

The next day the members of the Asso- 
ciation who were able went to Paris, or 
Edinburgh, or Dublin, for further enter- 
tainment. As for myself, I went to a 
Nursing Home, which is not a home for 
nurses at all, but the British synonym for 
sanitarium. I was discharged just in time 
to get the boat back. 


When I landed, a wiser and wetter man, 
I retired into the obscurity for which God 
and nature had so abundantly fitted me, 
only to emerge for the space of this one 
brief evening, in order to enjoy the best 
thing about the whole London trip—the 
pleasure of being invited here tonight to 
tell you about it! 








With the passing of the Texas rangers many 
stories are being told of their marvelous effi- 
ciency, of which this is a fair sample: 

There was serious rioting in a certain Texas 
town and the Mayor wired to the Governor for 
Texas Rangers to quell the disturbance. When 
the next train arrived from the capital, one 
ranger stepped off. 

“Where is the rest of your outfit?” demanded 
the Mayor. 


“The rest,” replied the ranger, “You ain’t 
got but one riot, have you?” 


“Are you in the class of tax dodgers?” 


“No; can only afford taxi dodging just at 
present.” 





GARAGE KEEPERS—DELIVERY OF CAR 
TO WRONG PERSON 


POTOMAC INS. CO. v. NICKSON 
231 Pac. 445 
(Supreme Court of Utah, Nov. 20, 1924) 


Where garage keeper, who stored automobile 
for hire, gave claim check therefor, and after- 
ward delivered it to wrong person, he violated 
contract of bailment, and was guilty of conver- 
sion thereof, regardless of negligence. 


C. R. Hollingsworth and Jos. E. Evans, both 
of Ogden, for appellant. 

Pierce, Critchlow & Marr, of Salt Lake City, 
for respondent. 

FRICK, J. The Potomac Insurance Com- 
pany, hereinafter called plaintiff, commenced 
this action as the assignee of one W. R. Wal- 
lace to recover judgment against the defendant 
who conducted a public garage in Ogden City, 
Utah. W. R. Wallace was a party to the action 
when it was commenced, but during the course 
of the trial he was dismissed from the action, 
and the trial proceeded with the insurance 
company as the sole plaintiff. Wallace is there- 
fore eliminated from the case. 

The complaint contains many explanatory 
statements together with much unnecessary 
evidentiary and surplus matters. It must 
suffice to state that the plaintiff sought to re 
cover judgment against the defendant for the 
amount that it was required to pay to W. R. 
Wallace under its contract of insurance for the 
loss of an automobile which had been left at 
the public garage of the defendant for safe 
keeping, for hire, by the son of Wallace, and 
which the defendant delivered to one who 
intended to steal the car, as hereinafter more 
fully explained. In view that the car had been 
delivered to another the defendant was unable 
to deliver the car to Mr. Wallace, the owner, 
when he ealled for the same. The plaintiff had 
issued a policy of insurance to Wallace against 
theft, and had paid Wallace the sum of $900 
as the damage done to the car by the thief 
while it was in his possession and before it 
was returned to Wallace. Mr. Wallace assigned 
his claim against the defendant for his failure 
to deliver the car to the plaintiff. The com- 
plaint, it seems, was based upon both the 
theory of assignment and of subrogation. 

The answer of the defendant is also quite 
voluminous, stating in detail the whole trans- 
actions, and the reasons why the car was not 
delivered to Wallace when demanded. The ex- 
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cuse for non-delivery pleaded was that the 
defendant had delivered the car to one Claud 
Weibers, who had obtained possession of it 
from the defendant through deception, as here- 
inafter more fully stated. The case was tried 
to a jury upon substantially the foregoing is- 
sues, and, after the evidence was all in, the 
eourt directed the jury to return a verdict in 
favor of the plaintiff for a sum in excess of the 
amount which it had paid to Mr. Wallace upon 
the insurance policy. The excess was, how- 
ever, remitted, and that feature is therefore 
eliminated from the case. The amount of the 
judgment as it was finally permitted to stand 
is for $900, that being the amount paid by 
plaintiff to Mr. Wallace as before stated. 

The defendant appeals from the judgment, 
and assigns the ruling of the court in direct- 
ing a verdict as the principal error. 

The facts are not in dispute. Briefly stated, 
they are: On the 16th day of September, 1922, 
Henry A. Wallace, while driving his father’s 
car to Ogden intended to drive to Logan, which 
is about 60 miles north of Ogden, on that eve 
ning. Wallace, however, stopped at Ogden for 
the night, and placed the car in defendant’s 
garage for safekeeping and received whut is 
called a “claim check” for the car. The next 
morning about 10:30 o’clock Mr. Wallace pre 
sented his claim or identifying check and de 
manded the car, when he was informed by an 
attendant in the garage that the car had been 
delivered to another man, who it later was 
made to appear, was Claud Weibers, who, the 
evidence disclosed, obtained possession of the 
car in the following manner: He had visite 
the garage both the day before the 16th and 
again on the 16th of September. He went to 
the garage again on the night of the 16th 
immediately after the car in question had been 
left there by Wallace. Weibers, it appears, 
was familiar with the garage and the method 
of issuing claim or identification checks for 
stored automobiles. He accordingly slipped 
quietly into defendant’s small office which he 
kept in the garage and took one or more blank 
claim checks. After having obtained the checks 
he filled out one in which he wrote the name of 
the car owner as J. R. Newton and wrote 
across the face “storage charges paid.” He was 
aware of the fact that that part of the claim 
check which was retained by the defendant for 
identification was placed under the hood of the 
Wallace car. He therefore took that part of 
the check and substituted for it the one he 
had’ taken from the defendant’s office, and in 
which he had designated the owner’s name as 
J. R. Newton instead of Wallace’s name. In 





the morning, after the night shift which had 
issued and delivered the claim check to Wal- 
lace had left the garage and the day shift had 
taken charge, he presented the claim check, 
and, when it was compared with the other por- 
tion whieh he had substituted under the hood 
of the car, the car was delivered to him with- 
out further question, and he went away with it, 
driving it to some town in Kansas where it 
was recovered by plaintiff and returned to Mr. 
Wallace. Weibers was convicted for stealing 
the car and at the time of trial was serving his 
sentence. 


The following facts are therefore established 
beyond controversy: (1) That the defendant 
received the Wallace car as a bailee for hire; 
(2) that it issued a claim or identification 
check to the car owner with at least the im- 
plied understanding or agreement that the car 
would be delivered to the owner or to his 
order upon the presentation and surrender of 
the claim check; (3) that Weibers obtained 
the car by means of deception and forgery and 
in such a manner as constitutes grand lar- 
ceny in this jurisdiction; and (4) that the only 
excuse the defendant offered for his failure to 
deliver the car to Wallace, the owner, when 
demand was made for it, was that he had been 
tricked and deceived and by reason thereof 
had delivered the car to another. The question 
therefore arises, Did the district court err in 
directing a verdict for the plaintiff and in re- 
fusing to submit the question of defendant’s 
negligence to the jury? 


Defendant’s counsel contend that a bailee for 
hire may always offer the excuse that the prop- 
erty left in his charge was stolen without his 
connivance or negligence, and that the question 
respecting his conduct, and especially with re 
spect to his negligence, is a question of fact 
for the jury. Upon the other hand, plaintiff's 
counsel insist that in case property is deposited 
or stored with a bailee and he delivers the 
same to another he is liable, regardless of 
whether he was guilty of negligence or not. 
They further contend that under the facts of 
this case the question of defendant’s motives 
or good faith is not involved. 


We shall first consider plaintiff's conten- 
tions. The question regarding the liability of 
bailees for hire has very frequently come be- 
fore the courts. One of the leading cases in 
which the law is clearly stated is the case of 
Hall v. Boston, etc., Rd. Co., 14 Allen (Mass.) 
439, 92 Am. Dec. 783. In the course of the 
opinion in that case, after discussing other 
questions, the Court said: 
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“The remaining question is, Are the defend- 
ants liable for a conversion of the property? 
It is insisted on their behalf that this depends 
upon the amount of care they were bound to 
exercise, and the degree of negligence of which 
they were guilty. But this is an erroneous 
view of the law. A misdelivery of property by 
any bailee to a person unauthorized by the true 
owner is of itself a conversion rendering the 
bailee liable in trover, without regard to the 
question of due care or degree of negligence. 
This is a well established legal principle, ap- 
plicable to every description of bailment. The 
action of trover is not maintained by proof of 
negligence, but only of misfeasance amounting 
to a conversion. And a delivery to an unau- 
thorized person is as much a conversion as 
would be a sale of the property, or an appro- 
priation of it to the bailee’s own use. In such 
cases neither a sincere and apparently well 
founded belief that the tortious act was right, 
nor the exercise of any degree of care, consti- 
tutes a defense even to a gratuitous bailee. 
Lichtenhein v. Boston & Providence Rd., 11 
Cush. 70. Polley v. Lenox Iron Works, 2 Al- 
len, 182. Lawrence v. Simons, 4 Barb. 354. 
Esmay v. Fanning, 9 Barb. 176. The question 
whether the defendants were warehousemen 
bound to exercise ordinary care, or gratuitous 
bailees liable only for gross negligence, is 
therefore wholly immaterial.” 

The foregoing statement of the law is ap- 
proved in Jenkins v. Bacon, 111 Mass. 373, 15 
Am. Rep. 33, and again in Murray v. Postal 
Tel. & C. Co., 210 Mass. 188, 96 N. E. 316, 
Ann. Cas, 1912C, 1183. The doctrine of the 
Massachusetts cases is followed by the Su- 
preme Court of Michigan in Hubbell v. Blandy, 
87 Mich. 209, 49 N. W. 502, 24 Am. St. Rep. 154. 

In Esmay v. Fanning, 9 Barb. (N. Y.) 176, 
the question of a bailee’s liability for the mis- 
delivery of property deposited with him was 
before the court. In discussing that question 
the Court, at page 188, says: 


“The question, therefore, becomes narrowed 
down to this: Whether a bailee of a chattel 
is answerable in trover, on showing a delivery 
to a person not authorized to receive it. In 
Devereux v. Barclay (2 Barn. & Ald. 702), it 
was held that trover will lie for the misde 
livery of goods by a warehouseman, although 
such misdelivery was occasioned by mistake 
only—and this Court, in Packard v. Getman 
(4 Wend. 613), held that the same action would 
lie against a common carrier, who had deliv- 
ered the goods, by mistake, to the wrong per- 
son. The same point was ruled by Lord Ken- 
yon in Youl v. Harbottle (Peake’s N. P. Cases, 





49), and by the English Common Pleas in 
Stephenson v. Kent (4 Bing. 476). If trover 
will lie against a common carrier or 2 ware- 
houseman for a misdelivery, it can, under the 
like circumstances, be sustained against a 
bailee for hire, or a gratuitous bailee. It re- 
sults from the very obligation of his contract, 
that if he fails to restore the article to the 
rightful owner, but delivers it to another per- 
son, not entitled to receive it, he is guilty of 
a conversion. (Story on Bail., § 414.)” 

The same doctrine is announced in the case 
of Cohen v. Koster, 60 Misc. Rep. 65, 111 N. Y. 
S. 673. In that case it is held: 

“Though the owner of a stable posted a sign 
therein that he would not be responsible for 
goods left in trucks in the stable, he was liable 
for conversion of merchandise left in a truck, 
where he delivered the same to a stranger.” 

In Darling v. Purdom, 14 Ga. App. 597, 598, 
81 S. E. 800, at page 801, the Court, in passing 
upon the question of the liability of a bailee 
for misdelivery of property left in his care, 
Bays: 

“It appears that the defendant failed to hold 
the property as he promised to do for the es- 
tate, but turned it over to one not authorized 
by the administrator to receive it. When the 
defendant did this he subjected himself to lia- 
bility for the loss occasioned by a breach of the 
contract.” 

The same doctrine is announced in Kowing 
v. Manley, 49 N. Y. 192, 10 Am. Rep. 346. In 
Rowlands v. Electrical Const. Co., 174 Wis., 
165, 182 N. W. 736, the rule laid down in the 
Massachusetts cases for misdelivery of prop- 
erty by a bailee is followed. In Murray v. 
Farmers’ & Merchants’ Bank (Mo. App.), 206 
S. W. 577, the liability of a bailee of a note 
for having delivered it to one not the pledgor 
was before the Court. The Court held: 

“Where bailee delivers the property deposited 
to person other than bailor, he determines the 
right of such person to the biilment at his 
peril, and is liable for wrongful delivery, re 
gardless of negligence.” 

In Doyle v. Peerless Motor Car Co., 226 
Mass. 561, 116 N. E. 257, the question respect- 
ing the liability of a garage company for de- 
livering a car to one not the owner was again 
before the Massachusetts Supreme Judicial 
Court. The Court quotes and reaffirms the doc- 
trine stated in Hall v. Boston, etc., Rd. Co., 
supra. In McLain v. West Virginia Automo- 
bile Co., 72 W. Va. 738, 79 S. E. 731, 48 L. R. 
A. (N. S.) 561, Ann. Cas. 1915D, 956, in speak- 
ing of the duty of garage keepers, the Court 
said: “The only surrender of a car that the 
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garage keeper can rightfuly make is on the 
order of the owner, expressed or reasonably 
implied.” 


In 3 R. C. L. § 38, p. 116, the author of the 
article on Bailments, after stating the law 
applicable to bailees, and the circumstances 
under which they may offer excuses for the 
non-delivery of property entrusted to their 
care in case of theft and other misadventures 
occurring without their fault, says: 


“But it must be borne in mind that a misde- 
livery by a bailee, though he acts in good faith 
and may be said to be without fault, furnishes 
no legal excuse for a failure to make a return, 
as such an act is a departure from the terms 
of the bailment contract, and so makes the 
bailee liable therefor, irrespective of negli- 
gence.” 


We have quoted the foregoing excerpts from 
the decisions in order to show the precise 
theory upon which the courts proceed in cases 
of misdelivery of property by a bailee. We 
shall now proceed to consider the cases cited 
and relied on by defendant’s counsel. 

Among other cases they refer to the follow- 
ing: Claflin v. Meyer, 75 N. Y. 260, 31 Am. 
Rep. 467; Firestone Tire & R. Co. v. Pac. 
Transfer Co., 120 Wash. 665, 208 P. 55, 26 A. 
L. R. 217; Colburn v. Washington State Art. 
Ass’n, 80 Wash. 662, 141 P. 1153, L. R. A. 
1915A, 594; Glende v. Spraner, 198 Ill. App. 
584; Farrall v. Garage Co., 179 N. C. 389, 102 
S. E. 617; Knights v. Piella, 111 Mich. 9, 69 
N. W. 92, 66 Am. St. Rep. 375; Wilson v. 
Christal, 187 App. Div. 660, 176 N. Y. S. 341; 
Mills v. Gilbreth, 47 Me. 320, 74 Am. Dec. 487; 
3 R. C. L., p. 151. It is not necessary to cite 
more of the cases since the foregoing are 
ample to illustrate the principle of law upon 
which those cases are based." A mere cursory 
examination of those cases discloses that the 
question of the misdelivery of the property by 
the bailee was not involved. In those cases the 
property was either stolen or was lost in some 
other misadventure without any affirmative act 
on the part of the bailee such as a delivery to 
the wrong person, and therefore it is held 
that the question of whether the bailee was 
negligent in bringing about the loss or in not 
preventing it was a question of fact for the 
jury. In this connection it must be remem- 
bered that the relation of bailor and bailee is 
created by contract. 

In the instant case when the defendant re- 
ceived the Wallace car and issued his claim 
check, he, by virtue of that act, agreed to re- 
deliver the car to the owner or to his order, 
and to no one else. To do that was just as 





much a part of the contract of bailment as 
if it had been solemnly written out and signed 
by both parties. In delivering the car to 
Weibers, therefore, the defendant breached his 
contract, and hence the law does not inquire 
whether he did so in good faith or through 
negligence or otherwise. In a case like the 
one at bar, all that the bailor is required to 
show is that the bailee has breached his con- 
tract by delivering the subject of the bailment 
to another without the consent of the bailor. 
Misdelivery, therefore, clearly distinguishes 
the case at bar from a case where the property 
is stolen or is lost through some other misad- 
venture. In a case of misdelivery, that act, in 
and of itself, amounts to a conversion of the 
property held; while the stealing of property 
intrusted to the bailee may or may not consti- 
tute conversion, depending upon his conduct 
and freedom from negligence. 

It is a well-recognized principle that a fail- 
ure to deliver is merely evidence of conversion. 
Whether there is a conversion, therefore, de- 
pends upon the facts. The cases cited are 
therefore in perfect harmony, although at first 
blush it may seem that in all cases where the 
bailee is deceived or tricked into delivering 
the property he should be excused unless he 
was guilty of negligence in making the deliv- 
ery. Such, however, is not the law. 

In view of the foregoing, the question of 
burden of proof is not involved and we ex- 
press no opinion with respect thereto. 

Nor is the fact that the plaintiff in its com- 
plaint stated the history of the whole transac- 
tion, including the theft of the car by Weibers, 
material here. The complaint stated a good 
cause of action in trover, and the mere fact 
that more was alleged than was necessary does 
not affect plaintiff’s right of recovery. 

Nor is it material to consider whether plain- 
tiff’s right of recovery is based upon its right 
as an assignee of Wallace or upon its right of 
subrogation. In this jurisdiction the cause of 
action in favor of Wallace and against the de- 
fendant was assignable. Insurance Co. v. Rail- 
road Co., 44 Utah, 26, 137 P. 653. As the 
assignee of Wallace, plaintiff stood in his shoes, 
and could recover at least to the extent it was 
permitted to recover. The same result follows 
if plaintiff recovers by right of subrogation. 
The rule in that regard is very tersely and 
correctly stated in 37 Cyc. 31, in the following 
words: 

“A person liable for and who has paid for a 
loss or injury caused by fault of another is 
subrogated to the rights of the injured party 
against the wrongdoer.” 
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Plaintiff was liable to Wallace, and paid the 
loss and dainmage he sustained by reason of the 
defendant’s breach of duty, that is, by reason 
of his wrongful delivery of the car to Weibers. 
Nor is it controlling that the plaintiff was lia 
ble only in case of theft and not for misde 
livery. Th it was the effect of the contract as 
between the plaintiff and Wallace. With that 
the defendant is not concerned except that he 
has a right to be protected against paying the 
loss to more than one claimant. As to that he 
is fully protected both by the proof of the 
assignment by Wallace to the plaintiff and also 
by the fact that plaintiff paid the loss to Wal- 
lace and was subrogated to his rights as 
against the defendant. 

It necessarily follows, therefore, that in 
view of the undisputed facts in this case the 
district court committed no error in directing 
the jury to return a verdict in favor of plain- 
tiff for the amount it was required to pay Wal- 
lace as damages to his car while it was in the 
possession of Weibers. Whether the plaintiff 
was entitled to recover its costs and expenses 
in returning the car, as against the defendant, 
is not involved on this appeal, and as to that 
we express no opinion. 

The judgment is affirmed, with costs. 

WEBER, C. J., GIDEON and CHERRY, JJ., 
and DILWORTH WOOLLEY, District Judge, 
concur. 


THURMAN, J., did not participate herein. 


NOTE—Garageman Delivering Car to Wrong 
Person Guilty of Conversion.—It is a general 
rule that a garage keeper can only surrender 
an automobile upon the order of the owner, 
expressed or reasonably implied. Berry, Auto- 
mobiles (Fourth Edition), Section 1415. 

In Doyle v. Peerless Motor Car Company, 226 
Mass. 561, 116 N. E. 257, it is held that the de- 
livery of a car to an unauthorized person is as 
much a conversion as would be a sale of the 
property, or an appropriation of it to the 
bailee’s own use, and that in such a case 
neither a sincere and apparently well-founded 
belief that the tortious act was right, nor the 
exercise of any degree of care, constitutes a de- 
fense even to a gratuitous bailee. 

There is a similar holding in Rowlands v. 
Electrical Construction Co., 174 Wis. 165, 182 
N. W. 736. 








“Here comes Mr. Winter, collector of taxes; 

I advise you to pay him whatever he axes. 

I advise you to pay without any flummery, 

For altho’ his name’s Winter, his actions are 
summary.” 





ITEMS OF PROFESSIONAL INTEREST 


AMERICAN SHARES AND THE TREATY 
OF VERSAILLES 


We noted last week the U. S. Steel Corpora- 
tion case in which the Supreme Court of the 
United States held that the Public Trustee of 
England, seizing American corporation shares 
the certificates of which are physically within 
English jurisdiction and juridically the prop- 
erty of enemy aliens, as he is authorized and 
indeed bound to do, under the provisions of 
the Treaty of Versailles, and the Enemy Prop- 
erty Orders made thereunder, is only acting 
within his obvious legal powers, and therefore 
will receive protection from the American 
courts in completing his title to the shares by 
registration in America. 


It is clear that share-certificates conferring 
rights to chattels must be regarded by Inter 
national Law as personal property situated at 
the place where they are found. This is espe- 
cially so when they are transferable, as the 
shares in the case quoted happened to be, by 
mere transfer, being bearer-securities; but even 
if this were not so, the same result ought 
surely to follow on any rigorous adherence to 
principle. That being so, such chattels suffer 
transfer of title in law according to the de- 
crees, based on Common Law or Statute or 
Treaty, of the courts having jurisdiction over 
the locus rei sitae, in this case the English 
courts. If by the Lez loci rei sitae the transfer 
of titles has vested inthe Public Trustee under 
the Treaty of Versailles, the American courts 
are not concerned with the fact that the Treaty 
in question was not ratified by the United 
States. To take any narrower view, as Mr. 
Justice Holmes pointed out in delivering the 
Supreme Court’s judgment, would be to assume 
the part of an uncivilized State which refuses 
to abide by the “Comity of Nations.”—Solici- 
tors’ Journal (Eng.), Feb. 28, 1925. 


DECISIONS BY THE NEW YORK COUNTY 
LAWYERS’ ASSOCIATION COMMITTEE 
ON PROFESSIONAL ETHICS 


QUESTION No. 230 


A woman, now an infant, was married with- 
out the consent of either parent; a lawyer has 
been retained by her father to procure a de- 
cree of annulment, adequate cause existing. 

The husband, an adult, is anxious to have 
the marriage annulled, and has addressed a 
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letter to the wife volunteering to pay all ex- 
penses. In the opinion of the committee may 
the lawyer, without professional impropriety, 
communicate with the husband and arrange 
with him, in behalf of the wife and her father, 
to accept and carry into effect the husband’s 
offer. 
ANSWER No. 230 

It is the opinion of the committee tha‘ it is 
not improper for the husband, in these circum- 
stances, to contribute toward the expenses of 
the suit for annulment. Consequently, the 
lawyer may, without professional impropriety, 
communicate with the husband and make the 
arrangement suggested. He should previously 
make sure that his procedure is approved by 
the father and by the daughter (if she is then 
mentally competent), and he should make clear 
to the husband that he does not represent or 
act for the husband, or assume any professional 
obligation toward him. We regard it as essen- 
tial, however, that the lawyer should, at the 
time of trial, communicate all of the facts of 
employment and compensation to the trial 
court; and we assume that the arrangement is 
not to be contingent upon the success of the 
suit. 


QUESTION No. 231 
In the opinion of the committee, is there 
professional impropriety in a letterhead in the 
following form: 





Counsellor at Law 











Specializing in Law 
Formerly Address 
ey Si itienscttauancecoess Telephone o...cccccceccssee * 
sic sanstonbhlneaamabaane Division 


The blanks to be filled in by indicating the 
specialty and the former official position of the 
attorney in a Division of one of the Depart- 
ments of the National Government administer- 
ing the law in which the attorney proposes to 
specialize, he having gained valuable experi- 
ence in such law and its administration in his 
former official position and now having re 
signed that position to resume the practice of 
law. 

ANSWER No. 231 


In the opinion of the committee the phrase 
PT Di i iiiccctsirieiccinticcescecnataial Law” is un- 
objectionable, but the words descriptive of the 
attorney’s former official position are in bad 
taste and are disapproved because of the in- 
ferences that are likely to be drawn therefrom. 





QUESTION No. 232 


In the opinion of the committee is it pro- 
fessionally improper for the attorney and coun- 
sel for executors, still engaged in the admin- 
istration of an estate and whose employment 
in behalf of the executors in the performance 
of their executorial duties still continues, to 
accept employment from the wife of one of the 
executors in a divorce action against him 
(there being no collusion) ? 


ANSWER No. 232 


In the opinion of the committee as a general 
principle a lawyer should not accept adverse 
employment against a client, while the relation 
of attorney and client continues; such adverse 
employment is too apt to conflict with the 
essential confidence which the relation of at- 
torney and client implies and requires. 


The fact that in the given case the husband 
is an executor, and only one of the executors, 
and that the attorney is in the employ of the 
executors as such, does not, in the opinion of 
the committee, take the case out of the opera- 
tion of the general principle above sta‘ed. 








BOOK REVIEW 
THE PHILOSOPHY OF LAW 


Mr. Roland R. Foulke. of the Philadelphia 
Bar, is the author of a volume entitled “The 
Philosophy of Law.” ‘The publishers are The 
John C. Winston Company, Philadelphia. The 
work purports to be a short, plain statement 
of the essential nature of law. It is divided 
into six chapters entitled as follows: Intro- 
duction; Conduct and Factors Determining Con- 


duct; Law, The Philosophy of Law; Some 
Current Ideas Examined; Political Power; 
Jurisprudence. 


The book well meets the purposes of the 
author in preparing it, and can be unhesitat- 
ingly recommended. The volume contains 102 
pages and is well bound in cloth. 











“What is the difference between the general 
practitioner and the specialist?” 

“A general practitioner is a man to whom 
you pay a fee for telling you what specialist 
to go to.” 
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DIGEST 


Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts. 


Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 
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1. Animals—Tick Law.—Under Complete Tex. 
St. 1920, art. 4621 (Vernon’s Ann. Civ. St. Supp. 
1922, art. 4621), giving wife sole control of her 
separate estate, cow and calf, belonging to and 
cared for by wife, are not under accused’s con- 
+ se Tick Law.—Rains v. State, Tex., 267 


2. Automobile—Disclosure of Identity.—Owner of 
automobile, which is being operated by him or 
under his control, and who is present at time of 
collision with another car, is liable for non-com- 
pliance with statute requiring disclosure of iden- 
tity in such case, unless operator disobeys his in- 
structions.—Goodman v. State, Ala., 102 So. 486. 


3.——-Duty of Garage Keeper.—That garage 
keepers negligently permitted their employee to 
take owner’s automobile out of garage without 
owner's consent was not failure of duty owed to 
pedestrian injured by automobile, though it was 
failure of duty to automobile owner.—Johansson v. 
Kemp, N. ¥Y., 207 N. Y. S. 4 


4.—-Son’s Agency.—Admission of owner of 
truck, present at place of accident, that he would 
make good anything his son, as driver, had done, 
that son had right to drive car, and that he as- 
sumed responsibility, was sufficient to justify sub- 
mission to jury of question of son’‘s agency to 
‘gta truck.—Wiseman v. Rome, Mass., 146 N. E. 


5.—‘Way.’’—Open square 110 by 125 feet with- 
out crosswalks, but with five streets leading from 
it in different directions, held a ‘‘way’’ within G. 
L. ec. 90, § 1, as to operating motor vehicles so as 
to endanger \ —Commonwealth v. Leone, 
Mass., 146 N. E. 26. 


6. Bankruptcy—Discharge.—In view of general 
business conditions prevailing at the time, false 
financial statement dated February 2, 1922, con- 
taining continuing representations, might be relied 
on in sales in October and November, 1922, and 
for so procuring credit on such false statement 
debtor shou!d be denied discharge in bankruptcy. 
on a Weltman & Co., U. 8. D. C., 2 Fed. 


7.—Fraudulent Sale.—A sale of new merchan- 
dise, purchased and owned by bankrupt corpora- 
tion, which was largely indebted, by its president, 
at a place other than its place of business, and 
not in the usual course of business, for from 60 to 
65 per cent of its wholesale value, held fraudulent 
and voidable by the trustee in bankruptcy of the 
corporation under Bankruptcy Act, § 67e (Comp. 
rey ’ — v. Walker, U. S. D. C., 2 Fed. 





8.—Mortgage.—Where mortgage in foreclosure 
proceeding filed answer, admitting equitable exe- 
cution and delivery of mortgage and all allega- 
tons of petition, trustee in bankruptcy of mort- 
gagor may not, more than one year and a half 
after entry of decree of foreclosure, question due 
execution of mortgage, and assert superior lien 
in himself as judgment creditor by virtue of his 
appointment.—West v. -— Union Trust Co., 
U. S.C. C. A., 2 Fed. (2d) 5 


9.——Preference.—Under Bankruptcy Act, §§ 6va, 
60b (Comp. St. § 9644), whether payment to credi- 
tor was made when he had reasonable cause to 
believe debtor insolvent, and the payment an un- 
lawful preference, is determinable, not by cred- 
itor’s actual belief, but by the belief which he 
ought to have entertained as to debtor’s solvency, 
in view of facts known to him.—McGee v. Branan 
& Carson Co., U. S. D. C., 2 Fed. (2d) 758. 


10.— Separate Tracts of Land.—Sale of three 
tracts of land belonging to bankrupt to highest 
bidder for all tracts was properly confirmed, where 
other bid was for one tract only, and trustee pro- 
poses to sell other tracts at private sale under 

definite arrangement requiring loaning money 
out of assets of estate, which did not contemplate 
receiving higher price than bid for three tracts.— 
San + Loan & Trust Co. v. Booth, U. 8S. 
Cc. C. , 2 Fed. (2d) 590. 


11.—Title to Property.—Under Bankruptcy Act, 
§ 70 (Comp. St. § 9654), and amendment of 1910 
embodied in section 47a, subd. 2 (Comp. St. § 9631), 
and statutes of Delaware, property purchased by 
bankrupt for manufacture under contract and trust 
receipt reserving title in seller did not vest in 
trustee, unless by reason of Conditional Sales Act 
(Laws Del. 1919, c. 192).—In re Ford-Rennie 
Leather Co., U. S. D. C., 2 Fed. (2d) 750. 


12. Banks and Banking—Judicial Sale.—In ge 
of depositors’ guaranty law and Const. art. 16, § 
16, sale of assets of insolvent state bank, in ,-¥.. 
session of banking commissioner, for liquidation, 
has effect of judicial sale, and cannot be rescinded 
or annulled except by ‘direct proceeding or by 
motion, in particular insolvency proceeding.—Chap- 
man v. Guaranty State Bank, Tex., 267 S. W. 690. 


13.—Liability of Stockho!ders.—Action to sub- 
ject stockholders of bank to liability for indebted- 
ness thereof, under Const. art. 18, § 3, need not 
be by suit in equity, in which amount of indebted- 
ness and names and amount of stock held by 
respective holders must be set forth; Rev. Code 
1919, § 8993, not tre or such action.—Hirn- 
ing v. Oppold, S. D., 201 N. W. 721. 


14.——Stockholder’s eesti, stockholder of a 
state bank who has, in good faith, purchased from 
such bank some of its bills receivable may, in the 
absence of fraud or collusion, resell them to the 
bank, accept in payment therefor certificates of 
deposit, and thereby become a ‘‘depositor’’ of such 
bank, within the meaning of the bank guaranty 
law.—-State v. Varmers’ State Bank of Allen, Neb., 
201 N. W. 893. 


15. Bills and Notes—Execution and Delivery.— 
In payee’s action on note, makers’ answer, admit- 
ting execution of some note and alleging that they 
have no knowledge or information sufficient to 
form a belief as to whether the note described in 
the complaint is the note signed, held insufficient 
to put in issue the execution and delivery of note 
a —— Guano Co. v. Garrison, S. C., 1 


16.—Fraudulent Representations.—Instruction re- 
quiring defendant to prove that he relied on and 
was induced to execute note in suit ‘‘only’’ because 
of alleged fraudulent representations, he'd reversi- 
ose error.—Rorem v. Pederson, Iowa, 201 N. W. 


17.—Duress.—That accommodation indorsement 
of note was procured by duress may be shown 
against holder who is not purchaser for value, 
though holder had nothing to do with procurement 
or duress.—Fidelity International Trust Co. v. 
Canalizo, N. Y., 207 N. Y. S. 422. 


18.——Notice of Dishonor.—In action “against in- 
dorsers of note, copy of which, with copy of 
notary’s certificate of protest under due date, was 
attached to complaint, notary’s testimony as to 
mailing notices of dishonor to defendants at cer- 
tain address, held admissible, though plaintiff did 
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not so allege in reply to answer, alleging that 
they were mailed to another address and not re- 
ceived until later date.—First Nat. Bank of Belmar 
v. Gray, N. J., 127 Atl. 201. 


19.——Notice of Non-Payment.—In an action by 
the holder of a bill of exchange against a preced- 
ing indorser, based on non-payment by the ac- 
ceptor, and plaintiff in such case fails to aver no- 
tice in the complaint, the defendant is not re- 
quired to deny it in the answer, and the burden of 
proof at the trial (if one be had in such case) 
remains on the plaintiff.—Carter Lumber Co. v. 
Shupe Terminal Corporation, N. J., 127 Atl. 245. 


20.—Rent Notes.—Transferee of rent notes at- 
tached to lease, not being a party to lease, could 
not take advantage of clause therein not appear- 
ing in notes themselves making failure to pay one 
note mature the rest.—First State Bank & Trust 
Co. v. Crain, La., 102 So. 513. 


21. Brokers—Commission.—Notwithstanding real 
estate broker’s failure to procure and pay for 
license required by Ky. St. § 4224, as amended by 
Acts 1920, c. 158, he is not precluded from recover- 
ing commissions on sales; the act being’ purely a 
nee measure.—Tussey v. Felty, Ky., 267 S. W. 


22. Carriers of Goods.—C. O. D. Consignment.— 
A consignment of goods by a carrier amounting in 
legal effect to a “C. O. D.” consignment does not 
necessarily forbid an inspection and _ trial.—Port 
Huron Machinery Co. v. Chicago, M. & St 
Co., Iowa, 201 N. W. 779. 


23.———Conversion.—Consignee’s buyer, who was 
permitted by railroad to unload goods without sur- 
render of bills of lading, though acting in good 
faith, was liable to holder of bills of lading, since 
carrier had no right to deliver goods without sur- 
render of bills and goods were propery of holder, 
under federal Bill of Lading Act (U. S. Comp. St 
§ 8604p) and Uniform Bill of Lading Act La. § 32. 
—First Nat. Bank v. Henderson Cotton Oil Co., 
La., 102 So. 501. 


24. Carriers of Live Stock—Attachment Suit.— 
Where stock shipped from Kansas to Mississippi 
on a through bi!l of lading were injured in transit, 
the consignee, a resident of Mississippi, may main- 
tain an attachment suit under our statutes against 
the initial carrier and the railroads handling the 
shipment in this state.—Illinois Cent. Co. v. 
Terry, Miss., 102 Soe. 391. 


25.——Furnishing Cars.—Where interstate rail- 
roads employed agent to look up and return cars 
engaged in interstate commerce, fact that defend- 
ant’s cars were not returned promptly though it 
had complained to such agent, did not excuse its 
delay in furnishing cars to shipper, as it could not 
shift its responsibilities to its own agent.—McCord 
v. Louisville & N. R. Co., Ky., 267 S. W. 766. 


26.——Furnishing Cars.—In action to recover for 
carrier’s negligent delay in furnishing stock cars, 
repair of a windmill and telegraph bills, incurred 
while shipper was caring for stock, pending such 
delay, not being within contemplation of parties 
when cars were ordered, nor proximate result of 
failure to furnish such cars, were not proper items 
fan v. Johnson, Tex., 267 S. W 


27. Carriers of Passengers—Baggage.—Where 
the evidence shows that it was customary for the 
transfer man to deliver baggage committed to his 
care upon the open platform of railroad company’s 
depot, and it was customary for the railroad com- 
pany’s employees to receive the baggage on said 
platform, such evidence is not sufficient to author- 
ize the court to give a requested instruction to the 
effect that, if the defendant deposited the baggage 
on the platform where it was the custom to de- 
liver the same, he had performed his duty.—Har- 
rell v. Dutton, Okla., 232 Pac. 33. 


28.——Measure of Damages.—Where passenger is 
earried beyond her destination, damages recover- 
able are limited to compensation for loss of time 
and expenses incurred by delay, unless contract is 
broken in such manner as to constitute tort, in 
which case damages are recoverable as in cases of 


tort.—Louisville & N. R. Co. v. Pigg, Ky., 267 
S. W. 549. 

29. Constitutional Law—Arrest.—Arrest of per- 
sons under indictment in Washington, D. in 


New York, while en route to Washington for trial, 





on bench warrants issued on federal indictments 
found in New York, held not violative of due 
process clause of Fifth Amendment.—Morse v. 
United States, U. S. S. C., 45 Sup. Ct. 209 


30.— Due Process.—The Legislature may not 
indirectly deprive a party of due process or equal 
protection of the laws by imposing such condi- 
tions upon the right to appeal to the courts a to 
intimidate the person affected from exercising such 
right, and, where the findings of an administrative 
bureau. as to matters concerning which a party 
affected is constitutionally entitled to an oppor- 
tunity of judicial review, are made subject to such 
review only on the condition that if the party is 
unsuccessful in the courts he shall pay a large 
penalty, there is not afforded that opportunity of 
judicial review guaranteed by the Constitution.— 
State v. Watland, N. D., 201 N 


31.—Foreclosure Statute.—Hurd’s Rev. St. 
19 ae, c. 77, §§ 27, 28, as amended by Laws 1917, 
a 2, permitting redemption within 15 months 
pny ‘first certificate of indebtedness is issued to 
decree creditor under section 16, as amended by 
Laws 1917, p. 558, § 1, and, if decree should not be 
satisfied, requiring immediate sale of premises on 
expiration of 15 months, is not unconstitutional as 
depriving mortgagor of property without due 
process of law because redemption period comes 
before instead of after sale.——Ha!'l v. American 
Bankers’ Ins. Co., Ill, 146 N. E. 137. 


32. Corporations— Authority of Secretary.— 
Guaranteeing payment of renewal notes, given in 
place of others executed to corporation, and sold 
by it, is not within authority of its secretary; 
such authority not being expressly given by direc- 
tors, nor impliable from his duties imposed by by- 
laws.—Citizens’ Bank & Trust Co. v. McGAA, 8. 
D., 201 N. W. 873. 


33.——Directors’ Agreement.—Corporate direc- 
tors’ agreement, in consideration of secret bonus, 
to practice deception on general stockholders, and 
cause transfer of majority of stock to another 
company, and to make its officers directors, in 
order that assets might be transferred to it, held 
illegal.—Horbach v. Coyle, U. S. C. C. A., 2 Fed. 
(2d) 702. 

34..—Labor Union.—Where labor union, whose 
business affairs were managed by trustees, was 
incorporated, and corporation took over assets, old 
society going out of existence, corporation had 
title to money, bonds, etc., in safety deposit vault 
sufficient to maintain action for loss thereof, re- 
gardless of lack of formal transfer of assets of 
society to corporation, and of fact that its officers 
were called trustees.—Chicago German Hod Car- 
ae 3 = v. Security T. D. Co., Ill, 146 
N. E. 1 


35.——Suit of Stockholders.—A stockholder before 
suing in behalf of other shareholders must ex- 
haust his remedies within the corporation, but 
need not make demand upon directors and stock- 
holders which would be plainly futile.—Hall v. M 
B. O'Reilly Realty & Investment Co., Mo., 267 
S. W. 407. 

36.——Title to Land.—A conveyance of real estate 
by the owner to a corporation, duly organized 
under the laws of the territory of Oklahoma, or 
of the state of Oklahoma, may vest title to such 
real estate in such corporation, although the ac- 
quiring or holding of such real estate be beyond 
the power granted to such corporation by its char- 
ter.—State v. Benevolent Investment & Relief 
Ass’n, Okla., 232 Pac. 


37. Divorce—Ungrammatical Petition.—A peti- 
tion for divorce on the ground of general indigni- 
ties, though ungrammatical and containing many 
misspelled words, held to state a cause of action. 
—State v. Hogan, Mo., 267 S. W. 619. 


38. Executors and Administrators—Funeral Ex- 
penses.—Intestate’s funeral expenses do not have 
priority over chattel mortgages, in distribution of 
proceeds of sale of chattels by administrator, since 
Civ. Code 1922, § 5409, prescribing order of payment 
of debts, refers only to such assets in hands of 
administrator as remain after satisfaction of liens 
existing at time of intestate’s death.—George 
Hurst & Sons v. Rhame, S. C., 126 S. E. 133. 


39. Fixtures—As Personality.—An agreement to 
give fixtures the legal character of personality 
avails as against the purchaser of the land, with 
actual or constructive notice of the agreement.— 
Newell v. McMurray, N. D., 201 N. W. 845. 
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40. Highways—Construction Contract.—Under 
section 5, c. 176, Laws of 1914 (section 7162, Hem- 
ingway’s Code), it is necessary that an engineer 
be employed to make an estimate of the cost of 
constructing and maintaining the highway or high- 
ways to be improved, and that such estimate em- 
brace the work to be done and the approximate 
cost thereof, and that this survey and estimate be 
approved by the road commissioners and by the 
board of supervisors, and be entered upon the 
minutes of the board of supervisors, before a valid 
contract can be made for such work, and where 
there is a failure to comply with the terms of the 
statute a contract made under said law is void, 
and the board of supervisors is not liable for the 
work done or the improvements made.—Amite 
County v. Mills, Miss., 102 So. 465. 


41. Insurance—Mortgage.—One given owner's 
certificate, reciting that he had paid premium for 
tit'e insurance policy issued to mortgagee. and 
stipulating that, if mortgage were paid off and 
satisfied while he remained owner, new policy 
would be executed in his name, could not sue on 
policy before fulfillment of such conditions, though 
considered party to single transaction among three 
SS v. People’s Trust Co., Pa., 127 


42. Mortgage.—Though existence of mortgage 
on insured’s automobile is material to the risk, 
misrepresentation of insured to insurer’s agent 
that mortgage was given for valuable considera- 
tion, and had been discharged but not released, 
whereas it was merely given to defeat insured’s 
creditors and was without consideration, cannot be 
taken advantage of by insurer, as material to the 
risk.—Third Nat. Bank v. Yorkshire Ins. Co., Mo., 
26 S. W. 445. 


43. Peril of Sea.—Loss' sustained when 
steamer struck rock, though due to peril of sea, 
could be recovered under policy insuring ship, 
freight, and advances against war risks, includ- 
ing ‘‘takings at sea, arrests, restraints, and detain- 
ments,”’ etc., where vessel, at time of loss, had 
been seized by and was under the control of naval 
officer, and it was immaterial that the master took 
an active part in the navigation of the vessel.— 
Standard Oil Co. of New Jersey v. United States, 
J. S. S. C., 45 Sup. Ct. 211. 


44.—Provision as to Age.—Where application 
for accident insurance disclosed that insured would 
become 65 years within year following date of 
policy, policy provision authorized by Insurance 
Law, § 107 (20), that policy should not cover per- 
son over 65 years of age, held inconsistent with 
provision that insured was insured for one year 
from date of policy, and under rule that policy 
should be strictly construed against insured not 
effective.—Partridge v. Fidelity & Casualty Co., 
N. Y., 207 N. Y. S. 502. 


45. Refusal to Pay Loss.—That_ insured 
claimed in proof of loss and sued for full amount 
of policy, but recovered substantially less, did not 
negative vexatious refusal to pay loss, as matter 
of law, where letter from insured’s counsel to in- 
surer’s adjuster, long before suit was _ brought, 
clearly indicated insured’s willingness to accept 
less than full amount, and insurer refused to pay 
only because insured demanded more than amount 
awarded by appraisers, which evidence showed 
was inadequate.—Elliott v. Fide'ity-Phenix Fire 
Ins. Co. of New York, Mo., 267 S. W. 441. 


46. Statement of Facts.—Where insured stated 
to agent true facts as to title of automobile before 
policy was issued, and agent misstated facts, in- 
sured could recover thereon.—Hessler v. North 
River Ins. Co., N. Y., 207 N. Y. S. 529. 


47. Terms of Policy.—Where fire policy ex- 
empted insurer from liability for loss of patterns, 
unless expressly insured, insurer was not liable 
for loss of patterns under rider prepared by in- 
sured covering ‘“‘stock, materials, and supplies of 
every description,’’ not specifically mentioning pat- 
terns, or using some word clearly descriptive of 
patterns.—Breen v. St. Paul Fire & Marine Ins. 
Co., N. Y., 207 N. Y. S. 444. 


48.—Waiver of Forfeiture.—Failure to return 
unearned portion of insurance premium, where 
avoidance of policy is claimed is evidence of waiver 
for forfeiture.—Hughes v. Palatine Ins. Co., 8S. C., 
126 S. E. 125. 




















49.——War Risk Marine Policies.—The United 
States having entered the insurance business and 
having issued war risk marine policies, providing 
for suits against the government in case of dis- 
agreement, under Act Sept. 2, 1914, § 5 (Comp. St. 
Ann. Supp. 1919, § 514e), must be assumed to have 
accepted the ordinary incidents of suits in such 
business.—Standard Oil Co. of New _ Jersey v. 
United States, U. S. S. C., 45 Sup. Ct. 211. 


50.—‘“Wrecking”’ of Car—Evidence that dash- 
board and controller at front of car in which in- 
sured was riding were bent, displaced and forced 
backward. air pipes severed, brake standard and 
handles disabled, partition damaged, glass broken, 
bonnet smashed and crushed, held to show ‘“‘wreck- 
ing’’ of car within accident insurance policy; ‘‘to 
wreck” meaning to destroy, disable, or seriously 
damage.—Aurnhammer vy. Brotherhood Acc. Co., 
Mass., 146 N. E. 47. 


51. Intoxicating Liquors—Presence at Still.— 
Where evidence was conflicting as to whether de- 
fendant was engaged in operation of a still, his 
presence there without evidence tending to con- 
nect him with its operation, control, or ownership. 
was insufficient on which to predicate verdict of 
guilty.—Williamson v. State, Ala., 102 So. 485. 


52. Landlord and Tenant—Safe Condition.—The 
owner of a building who rents out parts thereof to 
various tenants, reserving the halls and stairways 
for the common use of the tenants, is under an 
implied duty to use reasonable care to keep such 
places in a reasonably safe condition, and is liable 
for injuries to tenants and their guests for failure 
to perform that duty.—Hahner v. Bender, N. J., 
127 Atl. 202. 


53. Licenses—Motor Vehicle Tax.—If a statute 
providing for an excise tax upon the operation of 
motor vehicles upon the public highways is not 
at the time it is passed, subject to the objection 
of discrimination, it is not rendered invalid upon 
that ground merely by a subsequent increase of 
the tax as to a certain class of motor vehicles in- 
e'uded within its original terms.—Foltz Grocery 
& Baking Co. v. Brown, Ohio, 146 N. E. 97. 


54. Tax on Vehicles.—Tax for maintaining 
roads of county equal to half state license tax, 
levied by ordinance of Chilton county, under 
authority of Acts 1915, pp. 573-577 (Acts 1923. p. 
291, § 22). on motor vehicles used for hauling 
lumber and minerals on such roads, being a license 
tax, does not violate Const. 1901, § 211, requiring 
taxes levied on property to be in proportion to 
value.—Barnett v. State, Ala., 102 So. 483 


55. Master and Servant—Knowledge of Defect.— 
Mere knowledge of an employee that an instru- 
mentatity is defective, and that there is danger in 
working with it, is not contributory negligence as 
a matter of law, unless the danger was so glaring 
as to threaten immediate injury.—Edmondson v. 
Hotel Statler Co., Mo., 267 S. W. 612. 


56. Res Ipsa Loquitur.—The rule of “res ipsa 
loquitur’’ is applicable in actions between master 
and servant only under exceptional circumstances. 
and when applicable does not relieve plaintiff of 
the burden of proving negligence nor raise any 
presumption in his favor, but means only that the 
occurrence, with its attendant circumstances, is 
such as to warrant an inference that it was the 
resu't of causal negligence and is sufficient for 
the consideration of the jury even in the absence 
of additional evidence.—Kaemmerling v. Athletic 
+ gaa & Smelting Co., U. S. C. C. A., 2 Fed. (2d) 








57. Safety Appliance Act.—Injury action 
against defendant, engaged in interstate com- 
merce, held to be under federal Safety Appliance 
Act (U. S. Comp. St. § 8605 et seq.), though en- 
gine on which plaintiff was injured was not at time 
actually engaged therein.—St. Louis-San Francisco 
Ry. Co. v. Barron, Ark., 267 S. W. 582. 


58. Son’s Agency.—In action for personal in- 
jury from tripping on pan placed on cellar stairs, 
evidence held not to warrant finding for plaintiff 
on theory that son, in placing pan of water for 
dog which he owned, acted within scope of author- 
ity conferred on him as agent by his father, the 
defendant.—Murphy v. Hur'ey, Mass., 146 N. E. 45. 


59.——Ultra-Violet Rays.—Action of ultra-violet 
rays which injured optic nerve of motion picture 
operator and resulted in optic atrophy, not being 
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result of traumatic injury or accident, held not 
compensable, under Gen. Code, § 1465—68.—Indus- 
is os of Ohio v. Russell, Ohio, 146 


60. Municipal Corporations—Invalid Ordinance. 
—Ordinance of city of Amarillo, exempting it from 
liability for all claims for damages as authorized 
by home rule statute (Vernon's Sayles’ Ann. Civ. 
St. 1914, arts. 1096a-1096i), and that clause of 
article 1096d, authorizing such exemption, held un- 
constitutional as authorizing the taking of prop- 
erty without adequate compensation, in violation 
of Const. art. 1, § 17, and in disregard of the 
proviso of article 11, § 5, that home rule charters 
and ordinances shall not contain provisions incon- 
sistent with Constitution or general laws.—City of 
Amari‘lo v. Tutor, Tex., 267 S. W. 697 


61. Notice of Accident.—Where ordinance pre- 
scribes no particular manner of serving notice of 
damage or injury claims, any manner or method 
of service that affords city its substantial rights is 
a ee v. City of Fort Worth, Tex., 267 





62. Negligence — Steel Contractor.—Even if 
structural steel contractor was negligent in rely- 
ing on strength of anchor bolts imbedded in con- 
crete when wet condition of concrete ought to 
have been known to it, this did not necessarily 
break chain of legal causation to relieve liability 
of contractor who imbedded bolts in concrete, un- 
less steel contractor acted in negligent disregard 
of known dangers.—Clemens vy. Benzinger, N. Y., 
207 N. Y. S. 539. 


he a and Surgeons—Medical Practice 
oan —Medi Practice Act permitting grad- 
uate of medical school who has passed examina- 
tion under section 8 to practice any system of 
healing, while person licensed to practice system 
using no drugs is not permitted to practice any 
other system, being based on substantial differ- 
ences in attainments of licensees, is neither unrea- 
— — —People v. Witte, IIL, 


64. Railroads—Crossing.—Plaintiff's testator was 
driving an automobile on a highway which crossed 
the tracks of defendant’s railroad, which was there 
double-track, at a station. He stopped to wait 
the passing of a freight train which was shifting 
a car on the nearer track, crossed immediately be- 
hind it, arid drove upon the other track, where he 
was struck and killed by a train from the other 
direction which the first train prevented him from 
seeing. The testimony was conflicting as to 
whether the train gave the crossing signals re- 
quired by Civ. Code S. C. 1922, § 4903, which made 
that question one for the jury. Nearly all the 
railroads in that part of the country were single- 
track, and it did not appear that decedent knew 
that defendant/s road for a few miles had a double 
track. Held that, in view of such fact, he could 
not be held, as matter of law, chargeable with 
“gross or wilful’ negligence which, under section 
4925 of the statute would defeat a recovery.— 
Byrd v. Atlantic Coast Line R. Co., U. S. D. C 
2 Fed. (2d) 672. 


65. Statutes—Blue Sky Law.—Blue Sky Law 
June 14, 1923, P. L. 779, providing for registration 
of dealers in securities and enumerating 12 ex- 
ceptions to definition of ‘‘dealer’’ contained therein, 
is not, in view of saving clause, section 34, un- 
constitutional, though certain of exceptions enu- 
merated be invalid as tending to render the act 
special in violation of Const. art. 3, § 7, nor would 
elimination of such sections render title so mis- 
leading as to invalidate—N. R. Bagley Co. v. 
Cameron, Pa., 127 Atl. 311. 


66.——Fixing Term of Imprisonment.—Act June 
29. 1923 (P. L. 975; Pa. St. Supp. 1924, § 8245), pro- 
viding minimum sentence should never exceed one- 
half maximum, held not violative of Const. art. 5, 
§ 1, providing that judicial power shall be vested 
in named courts.—Commonwealth v. Sweeney, Pa., 
127 Atl. 227. 


67. 





Regulation of Tobacco Sales.—Acts Ex. 


Sess. 1923, c. 109, regulating sale of leaf tobacco, 
and requiring the keeping of certain records and 
punishing vio'ations, held not to violate the Fourth 
Amendment of the federal Constitution, or section 
10, Const. Va. 1902, prohibiting general search war- 
rants; the provisions requiring the placing of tags 





on the several piles of tobacco being merely a 
statutory recognition of a well-established business 
custom.—Reaves Warehouse Corporation v. Com- 
monwealth, Va., 126 S. E. 87. 


68. Surety Bonds—Filling of Blanks.—If one 
signs a surety bond containing blanks, he must 
be understood to intrust it to the principal, to 
whom he delivers it, to be filled properly. De- 
livery of the bond with the amount of the in- 
debtedness due the creditor from the principal in 
blank, although such indebtedness is, in general 
terms, assumed or guaranteed by the sureties, 
does not, by implication, in the absence of express 
authorization, confer authority on the creditor to 
fill such blank, and thereby convert the bond into 
an account stated as between the creditor and 
the sureties.—J. R. Watkins Co. v. Keeney, N. D., 
201 N. W. 833. 


69. Vendor and Purchaser—Date for Sale.— 
Where contract fixed date for passing sale. 
vendor’s letter asking purchaser to specify date 
on which he decided to make payment and pass 
sale did not entitle purchaser, in absence of reply 
thereto, to consummate transaction on day sub- 
sequent to date specified in contract, such letter 
being merely an offer to fix other day not accepted 
by purchaser.—Tobey v. Boagni, La., 102 So. 515. 


70. War—Deposit in Foreign Bank.—Where 
American depositors in Austrian bank failed to 
demand payment of deposit from Alien Property 
Custodian under Trading with Enemy Act. 8 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
3115%dd), during period of World War, fall in 
rate of Austrian exchange was at their own risk. 
> en v: Miller, U. S. D. C., 2 Fed. (2d) 


71.— Foreign Corporation.—Swiss corporation, 
which did business in Germany, and was therefore 
an enemy, within Trading with Enemy Act, § 2, 


par. (a), being Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 3115%aa, held not a “citizen” or 
“subject” of nation other than Germany, Austria, 


Hungary or Austro-Hungary, within section 9, par. 
(b), cl. 1, as amended by Act June 5, 1920 (Comp. 
St. Ann. Supp. 1923, § 3115%e), providing for re- 
turn of property to such citizen or subject, in 
view of clause 6, and section 9 of original act, as 
amended July 11, 1919, notwithstanding section 2 
of original act.—Swiss Nat. Ins. Co. v. Miller, 
U. S. S. C., 45 Sup. Ct. 213. 


72. Warehousemen—Safety Deposit Box.—Law 
applicable to keeper of safety deposit vault, in 
case of loss of contents of box therein, is th at re- 
lating to bailments.—Chicago German Hod Car- 
riers’ Union and Benevolent Soc. v. Security Trust 
& Deposit Co., Ill., 146 N. E. 135, 


73. Wills—‘‘Children.’-—The ordinary and legal 
sense of the word ‘‘children’’ embraces only the 
first generation of offspring, and will not be en- 
larged, unless the context of the will shows that a 
larger signification was intended, or the person 
using it knew that there neither was, nor could 
afterwards be, any person to whom the term could 
be applied in its appropriate sense.—Casper v. 
He'vie, Ind., 146 N. E. 123. 





7A. Child “In Esse.’’—A child born within 10 
months after the death of a testator, or within 
10 months after the time the devisees must be 
living to take under a will, is in contemplation of 
law ‘in esse’’ and takes under the will.—Scott v. 
Turner, Miss., 102 So. 467 


75. Workmen's Compensation—Death from Dis- 
ease and Injury.—Under Workmen’s Compensation 
Act (Vernon’s Ann. Civ. St. Supp. 1918, arts. 
5246—1 to 5246—91), defining “injury” compensa- 
tion may be recovered for employee's death, caused 
concurrently by disease and injuries received in 
course of employment.—Texas Employers’ Ins. 
Ass’n v. Jimenez, Tex., 267 S. W. 752. 


76.——‘“‘Usual Course of Trade.’’—Painting the 
outside of a five-story brick building owned and 
used by a corporation in conducting therein a 
wholesale drug business may be work performed 
“in the usual course of the trade, business, pro- 
fession or occupation’”’ of such corporation. within 
the meaning of the Workmen’s Compensation Law. 
—Sherlock v. Sherlock, Neb., 201 N. W. 645. 














